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By: Janice Nieliwocki

The CDC has reported that the
number of confirmed HINT1 influenza
cases in the United States is on the
rise. With that in mind, it is recom-
mended that child care programs
across the country implement certain
procedures and strategies in an at-
tempt to control the transmission
and/or spread of the HINT virus
(more commonly known as Swine
Flu) within their program and com-
munity.

Undoubtedly, controlling the
spread of the Swine Flu within the
child care community is a unique
challenge. However, it is a challenge
that must be addressed, because
child care programs service the very
population that is most at risk. Chil-
dren under the age of five are at in-
creased risk of complications from
the Swine Flu, the risk being greatest
for children under the age of 2. In
addition, infants less than 6 months
of age are especially vulnerable be-
cause they are too young fo receive
the influenza vaccine. Pregnant
women are also at increased risk and
many of our mothers are of child-
bearing age. Adding tfo the unique
challenge is the fact that children in
child care have close interpersonal
contact with one another and readily
share toys, other items and GERMS.
To make matters worse, young chil-
dren often have limited understand-
ing and/or ability regarding proper
hand washing technique and respira-

tory hygiene.

The CDC is recommending that
the public get vaccinated against the
Swine Flu as this is the best form of
protection.  Swine Flu vaccinations
have been dispensed to certain areas
of the country and are now becoming
available for those most at risk. The
five primary groups for vaccination
against the HINT Swine Flu include
pregnant women, people who live
with or care for children under the
age of 6 months, health care work-
ers, people age 6 months to 24
years,

and people age 25 through 64
who have underlying medical condi-
tions that may put them at increased
risk for complication associated with
the flu. The CDC has reported that
Swine Flu vaccinations should even-
tually become available for the entire
population.

Although transmission of
Swine Flu cannot be completely pre-
vented in any setting, there are steps
child care programs can take that
can have a significant impact on the
spread of the disease.

Recognize symptoms:

According to the CDC, symptoms
of the 2009 HINT flu virus (Swine
Flu) can include fever, sore throat,
cough, runny or stuffy nose, body
aches, headache, chills, fatigue and
sometimes vomiting and diarrhea.

continued on Page 7
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Are you married?¢ Divorced?
Do you have children? How old are they?
Do you have childcare?

Have you had a maijor illness recently?

How many days of work did you miss at your
last job/last year due to illness?

Are you taking any prescription medications?
Have you ever been treated for one of the
following? (With a checklist)

Are you getting married¢ Starting a family2
What are your childcare plans when you have
children?

Are you going to return to work once you
have a family?

. Have you ever been treated for drug or alco-

hol dependency?

. Do you have any disabilities that will prevent

you from doing certain parts of the job?

. There is a gap in your employment history,

please tell me why you didn’t work then.

. Have you ever been treated by a psycholo-

gist/psychiatriste

Do you suffer from anxiety or depression?
What is your political aoffiliation?

Do you own or rent your home?

What church do you go to?
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By: Dawn Martini

A Last Chance Agreement has
become an increasingly popular
human resource tool which is
aimed at giving a poorly perform-
ing or frequent policy violating
employee one last chance to save
their position.  Employers, in an
effort to stave off termination law-
suits such as wrongful termination
and/or unemployment compensa-
tion claims, will enter into these
agreements to show that the em-
ployees failure to comply with em-
ployment practices and policies
was the ultimate reason for termi-
nation.

Employers will often use this
where past documentation of the
employees poor performance or
failure to follow policies has been
lacking or where an employee has
made claims of harassment, dis-
crimination or reported the agency
for failure to comply with regula-
tions/standards and the employer
is worried about a claim of retalia-
fion.

Employers should begin by
thoroughly documenting the inci-
dent that has, at present, lead to
the employee’s job to be at risk.
The incident should be one where
the employee would likely be ter-
minated if not for the effort to en-
ter into the Last Chance Agree-
ment. The employer should meet
with the employee to discuss the

incident, the policies/regulations/ |8

standards that were violated and
the expected behavior or actions.

The employer must make sev-
eral things clear in the agreement
in order for the Llast Chance
Agreement to have teeth. First,
that the employees conduct is
grounds for termination and that
the employer will wait on issuing
the termination if the employee
agrees to comply with the provi-
sions of the agreement.

Second, the agreement should
cite all previous disciplinary ac-
tions and discussion related to the
conduct leading to the Last
Chance Agreement.

Third, a clear, thorough expla-
nation of the expected perform-
ance of job duties and conduct
must be included.

Fourth, that the employee is
not only responsible for complying
with the Last Chance Agreement
but ALL workplace rules, policies
and expectations.

Fifth, that improvement must
be immediate, continued and sus-
tained.

Sixth, that any violation of the
Last Chance Agreement will result
in immediate termination. If the
employer truly intends for this to be
the “Last Chance” they must be
prepared fo follow through with it.

And finally, that the employee
will remain at all times an em-
ployee at-will.

Last chance agreements may
also help supervisors who find it
difficult to terminate by providing
that one last chance for the em-
ployee to accept responsibility.

CHILD CARE PROVIDER
RETAINER PROGRAM

Ronald V. McGuckin
and Associates

is proud to announce the

expansion of this program

YWith the recent addition of Aftormey Jason D. Dalton, we have been able
to apen the retainer pragram to a limited number of new clients in
Fennsyh-ania and New Jersey. The Child Care Frovider Retainer Frogram
offers special discounted rates to Private Child Care Agencies, Corporate
Agencies, Head Start Programs, Family/Home Based Providers, and
School Age Programs.

Ower 25 vears of Experience Representing Child Care Providers

For Information about how to Become a Retainer Client
Flease Contact Dawn Martini at

(215) 785-3400




By: Dawn Martini

As a follow-up to the article
in the April 2009, Volume 3
Issue 3, COBRA: Premium Re-
duction Under ARRA, here is
further discussion and definition
of some of the key provisions
and terms used in the ARRA leg-
islation.

The COBRA Subsidy is
scheduled to expire on January
1, 2010, but if the current job-
less rate holds or worsens as we
approach the New Year it is
possible the program will be
extended.  Employers should
watch for updates from the Fed-
eral Government on this.

As employers and employ-
ees have made their way
through this new program the
IRS has offered further clarifica-
tion and definition of specific
aspects of the law. The ARRA
states that employees who have
lost their job through
“involuntary termination” are
eligible for the COBRA Premium
reduction subsidy. In general
employees who “quit” or
“resign” would not be covered
under the “involuntary termina-
tion” provision. However, the

IRS has offered some guidance

which will lead to some em-
ployee initiated terminations to
be considered eligible for sub-
sidy under this program.

The IRS defines involuntary
termination as “a severance
from employment due to the
independent exercise of the uni-
lateral authority of the employer
to terminate the employment,
other than due to the em-
ployee’s implicit or explicit re-
quest, where the employee was
willing and able to continue

performing services.”  Further,
the IRS states that some
“employee initiated” termina-

tions would be covered under
the “involuntary termination”
definition if the employee initi-
ates a termination as a result of
a “material negative change in
the employment relationship for
the employee.” The IRS did not
further define “material negative
change.” Even without clarifi-
cation this exception will allow
for certain employee resigna-
tions to be considered eligible
for the subsidy. For example, if
the employee is offered the op-
tion to resign in lieu of an invol-
untary termination, the em-
ployee would considered eligi-

ble for COBRA Subsidy. If an
employee resigns and claims
“constructive discharge” in an
unemployment compensation
claim and is determined to be
eligible for unemployment com-

pensation, this situation may be
considered eligible for COBRA

Subsidy.
Where employees are of-
fered severance or buy-out

packages, the IRS will consider
these situations as “involuntary
terminations” even if the em-
ployee voluntarily opts into the
severance/buy-out program.

Many employees who have
“employee only” coverage have
attempted to add dependents to
their policy believing that they
will receive the COBRA Subsidy
for all persons on the policy.
The COBRA Subsidy is only
available to the parties insured
on the employees termination
date. I an employee adds a
dependent to their coverage on
or after the termination date,
the employee is responsible for
the full COBRA premium for the
added individual(s).

For more information on

COBRA visit the Department of
Labor’s website: www.dol.gov




By Janice Nieliwocki

Ask any employer or man-
ager what task they dread the most
amongst their managerial duties and
chances are their response will be
the “employee performance evalua-
tion”.  Why has such a valuable
managerial tool gotten such a nega-
tive rap¢ Perhaps it is because per-
formance evaluations are time con-
suming and can involve a great deal
of preparation, especially if dealing
with a large staff. Or perhaps it's
because child care professionals
tend to be caring, nurturing individu-
als who dislike passing judgment
and dread the possible confrontation
that can accompany employee
evaluations.

Whatever the reason, some
supervisors dislike the task of per-
formance appraisals so much that
they completely abandon the prac-
tice all together. This seems to be
especially true today in these difficult
economic times. As child care agen-

cies have seen their budgets and
incoming revenue decline, many
have understandably eliminated sal-
ary increases for their employees.
And as employers have stopped pay
raises, many have stopped perform-
ance evaluations as well, the ration-
ale being that if the employee isn't
going to get a raise regardless of
his/her performance, then a per-
formance appraisal is unnecessary.
Nothing could be further from the
truth. Performance appraisals serve
a valuable purpose regardless of the
economy and/or a program’s
budget.

Performance evaluations
provide information as to how the
employee is performing at his or her
designated job. It outlines what the
employee is doing right and/or what
the employee is doing wrong. It
should also include goals for the
employee to work towards.

Performance appraisals, and
related documentation, can also
serve as written evidence should an

employer need to terminate an em-
ployee. Suppose an employer has
an employee who consistently under-
performs but the problem goes un-
addressed because the employer
fails to conduct performance ap-
praisals.  Eventually the employer
terminates the employee but without
performance evaluations document-
ing the employee’s poor job per-
formance, the termination can look
suspicious. The employer may end
up facing illegal termination and/or
discrimination charges.

Employers should conduct
performance appraisals regardless
of the economic situation. Even if
you've had to forgo employee pay
increases this year, don’t forgo per-
formance evaluations. Not only are
performance appraisals important
for the betterment of the program,
the related documentation can serve
as important evidence should a ter-
minated employee file charges re-
lated to improper termination.

By Janice Nieliwocki

On January 29, 2009, President
Obama signed into law the Lilly
Ledbetter Act of 2009. This Act ba-
sically makes it easier for workers to
sue for pay discrimination and is a
step forward towards putting an end
to unequal pay.

This law bears the name of Lilly
Ledbetter, a Goodyear Tire worker
who discovered that, after 19 years
of dedicated work, she was being
paid significantly less than her male
counterparts.  Ledbetter sued and
initially was awarded a large settle-
ment for back pay and punitive
damages. However, a higher court
later took away Ledbetter’'s award,
saying that the 180 day filing limit
for filing such suits had begun way
back when the first paycheck for
lower pay was issued. The fact that

the continued wage discrimination
continued for eighteen years seemed
to have no bearing on the court’s
decision. The court’s decision was
viewed by some to be a setback for
both women’s and civil rights.

Although attempts were
made to supersede the court’s deci-
sion in the Ledbetter case, none suc-
ceeded. However, a new version of
the bill was re-introduced to the first
session of the 111" U.S. Congress,
gained the necessary support and
was then signed into law by Presi-
dent Obama.

Under the new law, workers may
now bring a lawsuit for up to six
months after they receive any pay-
check which is allegedly discrimina-
tory. So even if a worker received
large raises over the years, suit could
still be filed if the raises were applied
to a discriminatory baseline salary.

In addition, a retired worker, who
received unequal pay while on the
job, could now file suit with each
pension check, because the pension
payment was based on a discrimina-
tory salary.

With the Lilly Ledbetter Act in
mind, make sure you are tightening
the reins on ways in which you and/
or your supervisors determine start-
ing salaries. Be sure to base starting
salaries on factors such as educa-
tion, experience, and training. When
setting pay scales, avoid any action
or determination that can be viewed
as discriminatory. Failure to do so
may result in unwanted lawsuits
which can involve monetary settle-
ments and have long term ramifica-
tions. It is of utmost importance that
employers strive to establish an envi-
ronment that reflects fairness and
equality for all.




By Dawn Martini

As many agency owners and
directors are seeing, the num-
ber of EEOC and state-level
employment discrimination
claims has jumped in recent
years. In 2008 the number of
EEOC claims increased 15.2%
over 2007 and 26% from 2006
as reported by the EEOC. Typi-
cally, claims filed with the
EEOC are also jointly filed with
the state-level employment dis-
crimination office, so it stands
to reason that those numbers
would reflect a similar trend.

In times of economic down-
turn, the EEOC and state-level
employment discrimination of-
fices are flooded with new
claims from employees. Many
are current and former employ-
ees who fit info a protfected
class and who may be upset
about having to face the harsh
and uncertain economic cli-
mate.  These employees are
turning to the EEOC to seek
outlet for or relief from their
own situation.  Many of the
claims are a result of the
changes in business practices
that a company makes to
weather the economic storm.
The employees perception and/
or dissatisfaction with  the
changes will result in the em-
ployee seeking outside interven-
tion.

While making adjustments
to business policies and prac-
tices to come out whole and
healthy on the other side of a
recession/depression is smart
business; it is equally important
to make sure employees are in
the loop regarding the need for

the changes and that the
changes are made without re-
gard to an employees protected
claoss. Discussing the general
financial impact the recession/
depression is having on the
business, ie. Lower then ex-
pected enrollment reduced/
slowed cash flow etc., and your
plans to turn it around or
weather it with the employees
will help assuage some of the
anxiety they may be experienc-
ing. It is important to remem-
ber that while you are stressing
and worrying over the business
and the impact these times will
have on your personal finances,
the employees are equally wor-
ried about the how the changes
will impact their personal situa-
tion. Communicating with em-
ployees about the hardships the
business is facing doesn’t have
to reveal all nitty-gritty details
and numbers but should pro-
vide a realistic picture of where
you are headed if the particular
trends continue.

Making changes that make
sense and relate to the overall
health of the business is equally
important.  Adjusting staffing
patterns and schedules, freezing
wages, eliminating overtime,
rearranging the children in vari-
ous classrooms, eliminating ex-
tra services, changing hours of
operation and cutting employer
paid benefits such as health
care, retirement contributions
and/or PTO are all general
changes that can be made
across the board which have no
relation to a particular em-
ployee’s protected status. How
these changes are presented to

the employees can also elimi-
nate misunderstandings and
assumptions.  If the changes
effect only a small group of em-
ployees, long-term and valued
members of staff it may be best
to present the changes in a pri-
vate meeting where you can
related one-on-one with the
employee. If the changes will
effect virtually every employee,
then drafting an empathetic let-
ter and holding a staff meeting
in advance of the changes may
be appropriate. It is important
for employers to be in touch
with the collective mood of the
staff as well as the individual
personality of the employees
when rolling out changes.

Conversely, using this as a
opportunity to weed out staff
that have been driving you nuts,
but you have done nothing
about will likely lead to claims
of discrimination.

The EEOC reports that the
most common discrimination
complaint filed in 2008 was on
the basis of race followed by
retaliation, gender, age, dis-
ability, national origin and fi-
nally religion.

If you have been presented
with an EEOC or state-level
employment discrimination
complaint it is important to seek
legal advice immediately. How
you respond, the documenta-
tion you provide and/or the po-
sition you take will make or
break your case. For more in-
formation or assistance on
EEOC issues please contact
Dawn Martini or Jason Dalton
at (215) 785-3400 or visit our

website childproviderlaw.com.




Continued from Page 1

Review and enforce policies regarding sick
children and attendance:

Children with flu like symptoms should remain
at home until at least 24 hours after they no longer
have a fever (without the use of fever reducing
medication) or other symptoms. Some experts are
recommending that children stay home for a
longer length of time, perhaps until all lingering
signs of cough are gone. Check with your local
health department to see if they are recommending
longer periods of exclusion. Remind parents of
your policies and make sure you are enforcing
them across the board.

If the Swine Flu should increase in severity,
state officials may need to adjust certain policies.
In some states, for instance, reimbursement for
certain state supported child care initiative pro-
grams only occurs if the child attends the program
80% of the time. Such policies may have to be
revised should the HIN1 spread increase.

Review policies regarding staff sick leave:

You may want to review and possibly revise
your policies regarding staff sick leave. Although
you don’t want staff to take unnecessary or unwar-
ranted sick time, you certainly don’t want staff
coming info work if they are showing signs or
symptoms of flu illness. Remember, the goal is to
decrease the spread of flu in the child care pro-
gram, so you may want to be more flexible and
revise policies during this flu season.

Observe children and staff for signs of illness:

The CDC is recommending that early child-
hood programs perform daily health checks, ob-
serving children for any signs of illness. Staff
should also be watched for signs of illness. If signs
or symptoms are noticed, the child or staff member
exhibiting those symptoms should be separated
from the general school population until the per-
son can be sent home. If the staff member must
continue to work for some reason, perhaps until a
substitute or other staff member can take over, the
affected person should wear a surgical mask so as
not to infect others.

Review and encourage good hand washing
and respiratory etiquette:

Review good hand washing techniques with the
children who attend your program and then make
sure they are being implemented. This may take
some practice and reinforcement, but the time
spent will hopefully limit spread of illness. Children
should also be taught to keep their hands away
from their eyes, nose, mouth and face. In addi-
tion, teach children to “cover up” their coughs and
sneezes with a tissue or to cough or sneeze into a
shirt sleeve or elbow if no tissue is available.

Perform routine cleaning:

At this time, the CDC is not recommending any
additional cleaning measures above that of routine
cleaning. It is important however, to stay on top of
regular cleaning, taking special care to thoroughly
cleanse items such as toys, table tops, play areas,
door handles and anything else that may have fre-
quent hand contact. In addition, bathrooms, sinks,
and cots/mats should be thoroughly cleaned.

Be aware of flu severity in your community and
keep in touch with local health departments:

As we have seen in the news, some communi-
ties are already showing large numbers of HIN1
cases, where as others are not. Local health offi-
cials can keep you informed of the severity of the
Swine Flu in your particular community. Be pre-
pared to take action, including temporary closures,
if the flu hits your area particularly hard. Local of-
ficials again can help advise you if need be.

The upcoming flu season will certainly present
some challenges for ECE programs. Visit the CDC
website, www.flu.gov, for information on the Swine
Flu in the childcare setting. Be proactive and pre-
pared by putting policies and procedures in place
now that will make dealing with spreading flu ill-
ness easier, should the flu affect your child care
program. It is of the utmost importance that you
have open and regular communication with par-
ents. In addition, stay in touch with local health
officials regarding recommendations and/or sever-
ity of flu in your community. By following these
measures and working together, we can hopefully
keep our children healthy this flu season.




Ron, Dawn and Jan will be trav-
eling to the following cities for Lo-
cal, State, Regional and National
Conferences on the dates indi-
cated. We welcome you to attend
the conferences. Information has
been provided so you can contact
the organization conducting the
training/conference.

If we are going to be in your
state or area, we welcome you to
contact us about coming to your
program or organization to do a
private training. The cost of bring-
ing us in to your program or or-
ganization is significantly reduced
because we are already traveling
to your area. We certainly don't
mind adding a day or two to our
travel schedules to work with you.
Contact us at (215) 785-3400 to
see if we can visit your program
when we are in town.

Oct 23 and 24: NJAEYC Annual
Conference at the Atlantic City
Convention Center. For informa-
tion go to www.njaeyc.org

Oct 26 - 28: PACCA Annual
Conference at State College, PA.
For info go to www.pacca.org

Oct 31: KACEI/SEA Professional
Development Conference, Read-
ing, PA. For more information
contact Reading Area Community

College: (610) 607-6236

Nov 4 and 5: HR BOOT CAMP
for Early Care and Education Ad-
miniatrators: Orlando, FL. For
more information please contact

Dawn Martini (215) 785-3400

Nov 10: The Early Childhood
Director Association, Branchburg,
NJ. For more information con-
tact Maureen DeMarco: sbrcpre-
school@verizon.net

Nov 14: Early Learning Coalition
of Florida’s Gateway, Live Oak,
FL. For information contact

Melissa Brady (386) 961-0129

Nov 18 and 19: HR BOOT
CAMP for Early Care and Educa-
tion Adminiatrators: Dallas, TX.
For more information please con-
tact Dawn Martini (215) 785-
3400

Dec 4 to 8: National Head Start:
26th Annual Parent Training
Conference, San Jose, CA. For
more information go to
www.nhsa.org

Dec 15 and 16: HR BOOT
CAMP for Early Care and Educa-
tion Adminiatrators: Valley Forge,
PA. For more information please
contact Dawn Martini (215) 785-
3400

Mar 9 and 10: HR BOOT CAMP
for Early Care and Education Ad-
miniatrators: Chicago, IL. For

more information please contact

Dawn Martini (215) 785-3400

Additional HR Boot Camp dates
available at childproviderlaw.com



